
THE FREEDOM OF INFORMATION (SCOTLAND) ACT 2002 
 

REFUSAL NOTICE 
 

Request Number: 2021-658495 
 
Date: 19 April 2021 
 
This refusal notice is provided in accordance with section 16 of the Freedom of 
Information (Scotland) Act 2002 (FOI(S)A). 
 
You have requested certain information which we have decided not to disclose to 
you.  Further information about this decision is set out below.  
 

Information which 
is the subject of the 
request 

A copy of all communications between Scottish 
Ministers and the Scottish Parliament's Finance 
Committee on the subject of the Lochaber Smelter 
from 1 January 2015 onwards. 

 
This information is held by us but we have decided not to disclose it as we consider it 
to be exempt information under the Act.  Details are set out below. 
 

Exemption(s) 
Section 38(1)(b) of FOI(S)A – personal data 
 
Section 30(b)(i) and (ii) – free and frank provision of 
advice or exchange of views 
 
Section 30 (c) of FOI(S)A - prejudice substantially, or 
be likely to prejudice substantially, the effective 
conduct of public affairs 
 
Section 33(1)(b) and (2)(a) – commercial interests and 
the economy 

Why exemption(s) 
applies 

Section 30(b)(i) and (ii) 

This exemption applies to some of the information 
within the Annex document the disclosure of which 
would, or would be likely to, inhibit substantially the 
free and frank provision of advice and exchange of 
views for the purposes of deliberation. These 
exemptions recognise the need for Ministers to have a 
private space within which to seek advice and views 
from officials before reaching the settled public 
position which will be given in whatever final actions 
are taken. Disclosing the content of free and frank 
briefing material may substantially inhibit such briefing 
in the future.  
 

Section 30(c) 

The budget process agreement between the Scottish 



Government and the Committee which can be 
accessed here  (the relevant paragraphs are 12-18 of 
Annexe A) provides that the Committee may accept 
financial information on a private and confidential 
basis.  In this case the information was marked as 
being commercially confidential by the Scottish 
Government when issued.  Committees have been 
given the power by the Parliament to accept 
information in confidence and hear evidence in private 
session. The Committee considered that the 
information contained in the documents concerned the 
commercial interests of  both the Scottish Government 
and third parties and agreed that to disclose the 
information would be prejudicial to those interests. 
Given the financial commitments involved, the Scottish 
Government was obliged to provide the Committee 
with the information it did. The agreement referred to 
requires the agreement of both the Committee and the 
Scottish Government on what information can be 
made public. The Scottish Government by marking it 
confidential, indicated that it did not wish the redacted 
information to be disclosed. There is a tension 
between the agreement and the provisions of FOISA.  
This tension has the potential to prejudice 
substantially the effective conduct of public affairs in 
the context of the interactions between the Committee 
and the Scottish Government. 
 

Section 33(i)(b) 

This exemption applies to some of the information in 
the Annex document and the letters dated 17 
November 2016 and 28 June 2019 the disclosure of 
which would (or would be likely to) prejudice 
substantially the commercial interests of both GFG 
Alliance and the Scottish Ministers. The information 
relates to confidential and commercially sensitive 
information within the contract agreement which would 
prejudice the business if disclosed.  
 

Section 38(1)(b) 

Section 38(1)(b) provides an exemption on the 
disclosure of personal data which would be in breach 
of Article 5 of the UK GDPR. This provision requires 
that all personal data be processed lawfully, fairly and 
in a transparent manner.  

Processing is only lawful if there is a valid legal basis 
for the processing. We consider that there is no legal 
basis to share the personal information contained in 

https://archive2021.parliament.scot/S5_Finance/General%20Documents/20180517WA_with_SG.pdf


the document with the public. It would also be unfair 
treatment of the data subject as they could not have 
reasonably expected that their information would be 
shared with the public. The exemption therefore 
applies.    

Public interest 
(where relevant) 

Section 30(b)(i) and (ii) 
 
As this exemption is subject to the public interest test, 
we have considered whether the public interest in 
disclosing the redacted information outweighs the 
public interest in withholding it. Taking account of all 
the circumstances of this case, we have found that, on 
balance, the public interest lies in favour of upholding 
the exemptions. 
 
Section 30(c) 
 
It is accepted that transparency in public finances is 
important and there are legislative provisions designed 
to ensure that that is the case.  The Scottish 
Parliament is also committed to ensuring openness 
and transparency of its work. However, the Parliament 
also recognises that public finances can be 
commercially sensitive when related to effective 
competition in commercial markets and has also put in 
place provisions for commercially sensitive information 
to be received and discussed in private where it is 
considered necessary.  It is in the public interest to 
know that public affairs are conducted effectively and 
in accordance with the rules and that they are not 
undermined to the public’s detriment.  
 
Section 33(i)(b) 
 
As this exemption is subject to the public interest test, 
having taken account of all the circumstances of the 
case we have considered whether the public interest 
in disclosing the redacted information outweighs the 
public interest in withholding it. We have found that, on 
balance, the public interest lies in favour of upholding 
the exemption.  We recognise that there is a public 
interest in disclosing information in the interests of 
openness and transparency.  However, there is a 
greater public interest in protecting the commercial 
interests of the parties involved. 
 
Section 38(1)(b) 
 
As section 38(1)(b) is an absolute exemption it is not 
subject to the public interest test. 



  


